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Obligations pursuant to practice direction 2 of 2011

Pursuant to Supreme Court Practice Direction 2 of 2011 (First Revision - Court of Appeal: Criminal Appeals), practitioners have an obligation to provide written advice to the client as to the prospects of any appeal as soon as practicable after conviction or sentence.
It is a condition of a grant of legal assistance for a plea or trial in the County and Supreme Courts that counsel provides a written advice as to the merits of an appeal against conviction and/or sentence to both the client and VLA within seven days of sentence.  A fee is provided for the provision of this merits advice.
Appeals review 2014

In 2014, VLA undertook a comprehensive review of our appellate crime subprogram. The review found serious deficiencies in the quality of advice provided. In circumstances where decisions to grant assistance for appeals rely heavily on the advice provided by counsel at first instance, deficient merits advice significantly increases the risk of unmeritorious appeals being pursued or meritorious ones being overlooked. Further failure to provide quality timely advice can lead to delays in funding decisions. 
To address this concern VLA has developed a checklist for the provision of advice on appeal.  The checklist sets out the matters that must be considered and where relevant included when providing advice on appeal in legally aided matters.

The checklist has been developed:

(a) To promote the quality of advice to VLA clients by supporting counsel to address relevant matters when advising on the merit of an appeal;

(b) To assist VLA to determining eligibility for legal assistance.

(c) To enhance the utility of counsel’s advice to VLA when it undertakes a reconsideration of decisions to refuse assistance based on first instance counsel’s advice;

Counsel should provide reasons for their opinion in relation to merit with reference, where appropriate, to legislation and case law. 

It is perfectly acceptable for counsel to cross-reference and attach other documents in support of their advice for example the crown opening and defence response.

In addition to the checklist, VLA has developed a template addressing the matters in the checklist.  Whilst it is not mandatory to use the template practitioners are encouraged to utilise it to assist in the completion of merits advices.  The template can be adapted to use only the relevant parts, deleting sections as appropriate (eg. Where advising on conviction only prior to sentence; or if advising only on sentence appeal following a plea).
Further information

For further information, please contact:

Victoria Legal Aid
Assignments Criminal Law
350 Queen Street
Melbourne VIC 3000
assignmentscrime@vla.vic.gov.au
Phone:
(03) 9606 5351
Fax:

(03) 8672 0777

Checklist for advice on merit of appeal against conviction, sentence or conviction and sentence 
Counsel’s advice on prospects of appeal against conviction, sentence or conviction and sentence should consider and where relevant include:
Introduction

 FORMCHECKBOX 

The court the matter proceeded in (eg. County Court at Melbourne)
 FORMCHECKBOX 

A conclusion on merit

Particulars

 FORMCHECKBOX 

Charges 
 FORMCHECKBOX 

Verdict on each charge including the sentence (where guilty)
 FORMCHECKBOX 

The extent of cumulation imposed on charges other than the base
 FORMCHECKBOX 

Total effective sentence and non-parole period imposed
 FORMCHECKBOX 

Pre-sentence detention declared
 FORMCHECKBOX 

Date of sentence
Factual Background
 FORMCHECKBOX 

Briefly outline of facts of the case including details of the offending (1 paragraph) or attach crown opening (electronically) and defence response.
Conviction Appeal

Description of trial (consider and where relevant include)
 FORMCHECKBOX 

Brief description of any factual issues in trial or if attached reference the crown opening and defence response
 FORMCHECKBOX 

Brief outline of the evidence called by crown and defence or if attached reference the crown opening and defence response
 FORMCHECKBOX 

Brief description of any evidentiary issues including any rulings in particular any you think are reasonably arguable were erroneous.
 FORMCHECKBOX 

Detail any important forensic decisions
 FORMCHECKBOX 
     Details of any interlocutory appeal
Jury Directions and charge

Consider and if relevant refer to: 

 FORMCHECKBOX 

Any S11 JDA requests by crown? 

 FORMCHECKBOX 

Any S11 JDA requests by defence? 

 FORMCHECKBOX 

Any directions not given by judge per S14 JDA? 

 FORMCHECKBOX 

Any directions given by judge per s15 JDA despite view of parties? 

 FORMCHECKBOX 

Were any defence applications for redirection refused? 

 FORMCHECKBOX 

Were there any jury questions? If so, what were they? 
Advice

 FORMCHECKBOX 

Having regard to section 276 of the Criminal Procedure Act, are there reasonable grounds for the appeal?  Why/Why not? If appropriate identify any grounds of appeal considered, including reference to relevant case law and legislation where appropriate.
 FORMCHECKBOX 

Is Guideline 7.6 of the VLA Handbook for Lawyers satisfied? 

Sentence Appeal

Consider and where relevant include:
 FORMCHECKBOX 

If there are co-offenders who were dealt with separately, identify any details known to you such as name of co-offender, sentencing judge and date of sentence. 

 FORMCHECKBOX 

Any aggravating factors  relied on by prosecution

 FORMCHECKBOX 

Matters relied on by defence – for example expert reports, legal submissions on sentence law and comparable cases, 
 FORMCHECKBOX 

Any significant findings of sentencing judge
Advice
 FORMCHECKBOX 
     Having regard to sections 280 & 281 of the Criminal Procedure Act, and guideline 7.4 of the VLA Handbook for Lawyers, are there reasonable grounds for the appeal? Consider: 
1.   Any specific errors made by the judge? Refer to any findings made.
2. 
 Manifest excess – if yes provide any particulars and include any relevant: 

· material demonstrating the judge must have either given insufficient weight to a particular factor(s) in mitigation or too much weight to an aggravating factor(s) 

· Sentencing Advisory Council statistics; and

· comparable cases (if any).
to demonstrate why the sentence was wholly outside the range available to the sentencing judge.
 FORMCHECKBOX 

Is there any fresh evidence arising since the plea?

 FORMCHECKBOX 

If there are errors does an application for leave to appeal sentence have reasonable prospects of success (ie result in a different sentence)? Why/why not?

 FORMCHECKBOX 

If yes, identify the grounds including reference to relevant case law and legislation where appropriate.

 FORMCHECKBOX 

Is Guideline 7.4 satisfied? ie Imprisonment or detention - reasonable prospect of a reduction
ORAL HEARING (if merit exist)
 FORMCHECKBOX 

Are there exceptional circumstances warranting counsel’s appearance on the application for leave to appeal?  If so, what are they?
Advice on merit of appeal against conviction / sentence / conviction and sentence
This advice is for Client's Name regarding their prospects of appeal in relation to conviction / sentence / conviction and sentence following trial / plea in the Supreme/County Court in Melbourne.  This advice will also be used to assist Victoria Legal Aid make a decision in relation to funding.  For the reasons that follow, I am of the view that:

1. there are / are no reasonable grounds for the appeal; and

2. there is / is no reasonable prospect that the Court would impose a sentence less severe than that originally imposed.

Please find attached:

1. Document name;
2. Document name;
3. Document name;
4. Document name.
Particulars

	Charge 
	Offence 
	Verdict
	Maximum
	Sentence
	Cumulation

	1. 
	     
	     
	     
	     
	     

	2. 
	     
	     
	     
	     
	     

	3. 
	     
	     
	     
	     
	     


Total effective sentence:
     
Non-parole period:
     
Pre-sentence detention declared:
     
6AAA statement: 
      with a non-parole period of      .

Other relevant orders: eg, forfeiture.
     
Date of sentence:      
Factual background

Insert brief (one paragraph) overview of facts and procedural history or attach crown opening and defence response.

Enter text
Conviction appeal

Description of trial

Consider and where relevant include (delete if not relevant):

· Brief description of any factual issues in trial or if attached reference crown opening and defence response: 

Enter text or delete if not relevant 
· Brief outline of the evidence called by crown and defence: or if attached reference crown opening and defence response

Enter text or delete if not relevant 
· Brief description of evidentiary issues, including any rulings - in particular any you think are reasonably arguable were erroneous:

Enter text or delete if not relevant
· Consider any important forensic decisions:

Enter text or delete if not relevant 
· Details of any interlocutory appeal:

Enter text or delete if not relevant 
Jury directions and charge

Enter text
Note: Consider and where relevant include (delete if not relevant):
· Any s.11 JDA requests by crown? 

· Any s.11 JDA requests by defence? 

· Any directions not given by judge per s. 14 JDA? 

· Any directions given by judge per s.15 JDA despite view of parties? 

· Were any defence applications for redirection refused? 

· Were there any jury questions? If so, what were they 

Advice

Matters to be addressed:

· Are there reasonable grounds for the appeal?  Why/ Why not? Include relevant case law and legislation where appropriate.
Enter text
NOTE: Section 276 of the Criminal Procedure Act provides that the Court of Appeal must allow an appeal if satisfied that:

(a) the verdict of the jury is unreasonable or unable to be supported having regard to the evidence; or

(b) as the result of any error or an irregularity in, or in relation to, the trial there has been a substantial miscarriage of justice; or 

(c) for any other reason there has been a substantial miscarriage of justice.

Section 4(8) of Supreme Court of Victoria, Court of Appeal, Criminal Appeals, Practice Direction 2 of 2011 provides that legal practitioners must not prepare or sign a notice of appeal or written case unless they consider the grounds to be reasonably arguable and would be prepared, if necessary, to argue them before the Court.

Address whether Guideline 7.6 satisfied
Enter text
NOTE: Guideline 7.6 of VLA’s Handbook states that VLA may grant assistance for applications for leave to appeal conviction (or conviction and sentence) where there are reasonable grounds for the appeal, which is demonstrated by the above and, unless the applicant is a child:

· the applicant was sentenced to a term of immediate imprisonment or detention; and

· there is a reasonable prospect that the Court would reduce the total effective sentence, youth detention order, non-parole period or period prior to recognisance release order.

Sentence appeal

Particular matters
Matters to be considered and include where relevant (delete if not relevant):

· If there are co-offenders who were dealt with separately, identify any details known to you such as name of co-offender, sentencing judge and date of sentence. 
Enter text
· Matters relied on by prosecution
Enter text
· Matters relied on by defence for example expert reports, legal submissions on sentence law and comparable cases.

Enter text
· Any significant findings by the sentencing judge
Enter text
Advice

NOTE Section 281 of the Criminal Procedure Act provides that the Court of Appeal must allow an appeal against sentence if satisfied that –

(a) there is an error in the sentence first imposed; and

(b) a different sentence should be imposed.

Section 280(1) of the Criminal Procedure Act provides that leave to appeal against sentence may be refused if there is no reasonable prospect that the Court of Appeal would 

(a) impose a less severe sentence than the sentence first imposed; or 

(b) reduce the total effective sentence despite there being an error in the sentence first imposed

S4(8) of Supreme Court of Victoria, Court of Appeal, Criminal Appeals, Practice Direction 2 of 2011 provides that legal practitioners must not prepare or sign a notice of appeal or written case unless they consider the grounds to be reasonably arguable and would be prepared, if necessary, to argue them before the Court.

NOTE Guideline 7.4 of VLA’s Handbook states that VLA may grant assistance for applications for leave to appeal sentence where there are reasonable grounds for the appeal and, unless the applicant is a child:

· the applicant was sentenced to a term of immediate imprisonment or detention

· there are reasonable grounds for the appeal; and

· there is a reasonable prospect that the Court would reduce the total effective sentence, youth detention order, non-parole period or period prior to recognisance release order.

If Manifest excess is sole ground of appeal - where an applicant relies solely on manifest excess as a ground of appeal against sentence, they must satisfy VLA as to why the sentence was wholly outside the range available to the sentencing judge.

Address:

Identify any reasonable grounds including reference to relevant case law and legislation where appropriate. 
Enter text
Note: Consider: 
· any specific errors made by the judge – refer to any findings made
· If manifest excess - provide any particulars and include any relevant: 
· material demonstrating the judge must have either given insufficient weight to a particular factor(s) in mitigation or too much weight to an aggravating factor(s) 

· Sentencing Advisory Council statistics; and

· comparable cases (if any)

to demonstrate why the sentence was wholly outside the range available to the sentencing judge.

· Is there any fresh evidence arising since the plea?
Enter text
· If there are reasonable grounds does an application for leave to appeal sentence have reasonable prospects of success (ie result in a different sentence)? Why/why not?
Enter text
· Is Guideline 7.4 satisfied? i.e. Imprisonment or detention – reasonable prospect of a reduction.

Enter text
Oral hearing
VLA will only approve assistance for counsel to appear at an oral hearing of the leave to appeal application in exceptional circumstances. 

Address:

· Are there exceptional circumstances warranting counsel’s appearance on the application for leave to appeal?  If so, what are they?
Enter text
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